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Court of Appeals of the District of Columbia. 

No. 3893. 

Virginia Poling, Appellant, 
vs. 

Washington Loan & Trust Company, a Corporation. 

* Supreme Court of the District of Columbia. 

At Law. 

No. 65354. 

Virginia Poling, Plaintiff, 

VS. 

Washington Loan & Trust Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Distriet „r 
Columbia, at the City of Washington, in said District at the ^ 

ngs e ha a t u/r'r 6d ’ t ^, f0 , ll0Wm ® -ere^ed’and prS 

mgs nad, in the above entitled cause, to wit: “ 

^ Declaration . 

Filed March 3, 1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 65354. 

Virginia Poling, Plaintiff, 
vs. 

Washington Loan & Trust Company, a Corporation, Defendant. 

First Count. 

|? e Pontiff sues the defendant for that heretofore to wit nn ih* 
7th day of March, A. D. 1918 she was in the lawfu. ^lonand 

1—3893a 



2 VIRGINIA POLING VS. WASH. LOAN A TRUST CO. 

occup anc y of the second floor of premises 1200 Seventh Street 

wa°s thTtl; y f Washington, District of Columbia, which 

was the then home and place of abode of herself and family, and 

that while so lawfully possessed of said premises the defendant with- 

r j‘!a\i dld un ’ a T fully a , nd forcibly enter the same and without 

tlfe h nll I inHff e it 1 and J her f unlawfully and forcibly eject and dispossess 
the plaintiff thereof, setting her furniture and other personal effects 

out upon the street and greatly injuring and damaging them to the 
IM[ars reat damage ° f t le P ,aintiff in the sum of One Thousand 

Wherefore the plaintiff claims of the defendant the sum of One 
lnousand Dollars. 

F. S. KEY SMITH, 
Attorney for Plaintiff. 

^ Second Count. 

P lainti ff sues the defendant for that heretofore, to wit on 
the it h day of March, A. D. 1918, she was in the lawful possession 
and occupancy of the second floor of premises 1200 Seventh Street 
Northwest, in the City of Washington, District of Columbia which 
was the then home and place of abode of herself and family, and 
that while so lawfully possessed of said premises the defendant, with- 
out nght, did unlawfully and forcibly enter the same and without 
right did then and there unlawfully and forcibly eject and dispossess 
the plaintiff thereof, setting her furniture and other personal effects 
out upon the street. Wherefore the plaintiff says she was brought 
into great disrepute and contumacy in the eyes of her neighbors and 
mends and was thereby greatly damaged in the good reputation she 
had theretofore enjoyed among them, causing the plaintiff great 
mental anguish, humiliation and nervous suffering all to the very 
great damage of the plaintiff in the sum of Ten Thousand Dollars. 

Wherefore the plaintiff claims of the defendant the sum of Ten 
Thousand Dollars. 

F. S. KEY SMITH, 

Atty. for Plaintiff. 

Third Count. 

„ Tlie plaintiff sues the defendant for that heretofore, to wit on the 
' th day of March, A. D. 1918, she was in the lawful possession and 
occupancy of the second floor of premises 1200 Seventh 
3 Street, Northwest, in the City of Washington, District of 
Columbia, which was the then home and place of abode of 
herself and family, and that while so lawfully possessed of said 
premises the defendant, without right, did unlawfully and forcibly 
enter the same and without right did then and there unlawfully 
and forcibly eject and dispossess the plaintiff thereof, setting her 
furniture and other personal effects out upon the street. Wherefore 
the plaintiff by reason of said acts of the defendant was caused great 
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a “ d e ?P en f? in a “ d a J>° ut securing another home and place 
of abode for herself and family, all of which was to the very great 
damage of the plaintiff in the sum of Ten Thousand Dollars 7 ^ 

Wherefore the plaintiff claims of the defendant the sum of Ten 
lnousand Dollars. 


F. S. KEY SMITH, 
Attorney for Plaintiff. 


Plea. 


Filed March 11, 1921. 

******* 

Now comes The Washington Loan and Trust Company, the de¬ 
fendant m the above-entitled cause, by Arthur Peter, its attorney, 
and for Plea to the Declaration therein filed, and to each and every 

count thereof, says, that it is not guilty as in said Declaration 
alleged. 

ARTHUR PETER, 
Attorney for Defendant. 

4 . Joinder of Issue. 

Filed March 14,1921. 


The plaintiff joins issue on defendant’s plea. 

FRANCIS S. KEY SMITH, 

Attorney for Plaintiff. 

* * * 

Memorandum. v 

May 1, 1922.—Verdict for plaintiff for $500.00. 

Supreme Court of the District of Columbia. 

Friday, June 2nd, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz ' 
Justice presiding. ’ 


‘hat, under Rule of Court, judgment on verdict 
s hould be entered in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff recover herein of de¬ 
fendant the sum of Five Hundred Dollars ($500.00) for her dam¬ 
ages as assessed under the first count of the declaration, with interest 
^ r °i n u t ^ ls ^ a ^ e ’ together with costs of suit to be taxed by the clerk 
and have execution thereof. Further it is considered that plaintiff 
take nothing under the second and third counts of the declaration, 
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nothing hefd d 001,1149 defendaDt g ° hence without day and be for 

« S»S 4 S 

Memoranda. 

June 23 ° n “PP^ a PP">ved and filed 

dune 23, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

. Thursday, August 17th, 1922. 

Justice < piesiding? d purSuant to adjournment, Hon. William Hitz,: 

***** * „ 

the «af°oMh h ri th inf^f f ed * h \ Bi11 ° f Exce P tj ^ taken at 

the sameV^lTn^nfproTunc 016 SUbmltted ’ D ° W ^ <* da « 

Designation of Record. 

Filed August 19, 1922. 
***** 

inchi^eln^he^anscn^t of re attorne y> and requests the clerk to 

Plea of defendant. 

° Joinder of issue. 

plaintiff Tor d $500 a oS thefcTLuntTf 6 ^ e< !i T® motion - for the 

defendant on the «econd *v»; a ^ .^ e ^ e . c * ara f lo n, and for the 
entry thereof. June 2, 1922* ^ counts » setting out in full minute 

Date o°f fiCjhiuT 81 Md fiIin « appeal bond. 

Bill of exceftteis eXCeptl0ns and Element of bill of exceptions. 
This designation of record. 

F. S. KEY SMITH, 

Attorney for Plaintiff. 

S£L£ Mis “ 5 S£S 

F. S. KEY SMITH, 

Attorney for Plaintiff , 


VIRGINIA POLING VS. WASH. LOAN & TRUST CO. 


5 


Assignments of Error. 

Filed September 29, 1922. 

♦ * * * * * * 

I. The court erred in granting the defendant’s motion to instruct 
the jury to bring in a verdict for the defendant upon the second and 
third counts of the declaration. 

II. The court erred in so instructing the jury. 

III. The court erred in charging the jury that the only thing it 
could leave to the jury was whether or not the plaintiff had 

7 made out her case under the first count of the declaration, 
and in telling them that they could only pay attention to the 

first count as the second and third counts had been eliminated. 

IV. The court erred in charging the jury that if they found the 
plaintiff was entitled to a verdict her damages would be the injury 
or loss to her property without charging more. 

V. The court erred in refusing to grant the three prayers for in¬ 
structions to the jury submitted by the plaintiff. 

F. S. KEY SMITH, 
Attorney for Plaintiff. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered 1 to 7, both 
inclusive, to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 65354 at Law, wherein Virginia Poling is 
Plaintiff and Washington Loan & Trust Company, a corporation, is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
30th day of September, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


EW. 
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9 In the Supreme Court of the District of Columbia. 

At Law. 

No. 65354. 

Virginia Poling, Plaintiff, 
vs. 

T,"*•“ SJSJ » <>*_»* 

Bill of Exceptions. 

Be it remembered that on the 12th anTi iq^ j - . 
and the 1st day of Mav 1922 tl, n „k and £' ays of A P nl » 1922, 
trial in the Supreme Court of tt ab o v e-entitled cause cam « on foi 
Justice Hit. and a jury remdL v Columbia - before Mr. 

Sn&Sr tsJrt - .**43^&*Egs 

A "f" r P «t» ■PPMiins .KS? "itedSLSm" pl “ n “*' ,nd 

i»srsr«ii-i« ***. 

That premises 12nn7*i s. rJr on , her own behalf as follows- 

701 M street, Northwest™ KinX DfsWctof'Sfu ‘v"™ 88 

Street*and ^wo*apartments above < ^one < on'th ^ ^ e ?fl 8nce uPon^th 
the third floor- the ’ on ‘ he second floor and one on 

third floors Ovlr the ohfee yn 86 a ° n M - Street to the second and 
property Md'that^his^w^no^'ihe^^P^ 0 " 8 ^^ 6 ^^^ 8110 ^ 1 ^® 

55? M s sr f srr&a 

10 

objected to by the counsel for thp r?pf p ^ em * ses > which question was 

counsel asked paS wASjS Whereupon plaintiff’s 
was objected toon the same o.n h.!?/^ T hich question 
the Court overruledThe XecSon hnt lf^ def * ndant 8 eounsel, but 
tiff must show authority in^radv soTnet^ml ^ C0UISe ‘ he P Iai «- 
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we will have to ask you to move.’ He says, ‘If we rent the flat with¬ 
out the store it might knock us out of a tenant for the store.’ He 
said If they rented the flat separately from the store, somebody 
might come a ong and want to occupy the dwelling, and in that case 
it would knock them out of a tenant for the store.’ I said, ‘On the 
other hand, someone might come along and want to rent the store 
and not occupy the dwelling, and in that case it would be good to have 
good tenants in your house,’ and I says ‘I can pay you my rent from 

the time it expires on up. Dr. Leon ought to pay before that.’_ 

and he said he could not accept the rent now, but he said it sounded 
pretty good. He says, I will go down to the office and have a talk 

with them, and if you have to move I will let you know in two or 
three days/ 

Plaintiff further testified that nothing further was said at the time 
between her and Mr. Brady. She further testified that while she 
was paying rent to Dr. Leon the ground floor of the building was un- 
occupied and remained so until sometime in December and 
11 that, The next party I saw was Mr. Brady. He came up on 
the evening that Mr. White was thprp TTo eairi ‘M™ 


^ way, you owe us rent/ i said ‘Yes, sir_•” the 

court stating that this conversation would go in under its, the Court’s 
previous ruling requiring the plaintiff to connect Mr. Brady with 
the defendant and show his authority to act on the defendant’s behalf, 
ihe plaintiff continued to relate the said conversation with Mr. 

L _ . .1 __ P TTT1 • I T . « tile building to a man 

by the name of White. I said, ‘Yes, sir, Mr. White was up here and 

asked me if I would stay.’ He said, ‘By the way, you owe us rent.’ 
1 said, Yes sir, from the time my lease—my rent—expired with Dr 
"eon, when Dr Leon’s lease expired. Make up the bill and send it 
to me and I will pay it any time.’ ” Plaintiff further testified that 
she thinks Mr. White took possession of the ground floor about the 
20th or 22nd of December, 1917, and remained there two weeks 
Alter he vacated the property a large paper sign “For Rent” was nut 
up in the ground floor with The Washington Loan and Trust Com¬ 
pany s name on it. That she had no further conversation with anv 
representative of the Real Estate Department of the defendant after 
Mr White left there sometime in January, 1918. That she remained 

in the property until the 8th of March, 1918, when she was thrown in 
the street. 


By Mr. Key-Smith: 

Q. By whom, Mrs. Poling, were you thrown in the street. 

Mr. Peter: You mean who was there at the time? 

Mr. Key-Smith: Yes. 

Mr. Peter: All right. 

Mr. Key-Smith: No. Actually who put her out in the 
street. 
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Mr. Peter: That is a legal conclusion. If lie is asking her for 
the persons who were there, I have no objection, who did the act 

r*J? e 1S T SOlng to , f ™ low 14 up, of course, by proving that the Wash- 
ington Loan and Trust Company authorized whatever transpired? 

Then followed a colloquy as to its being a legal conclusion, where- 

n f pon r sc , 10 a question by the Court, plaintiff testified that 
\V ell, Judge, I do not know. W hen I left my home that morning, 
the doors were locked, and when I got back, the furniture, most of 
it, was thrown in the street and the house was surrounded by a crowd 
of people, and the inside of the house was full of colored men and 
coiored women. I do not know who throwed me out, but I found 
the Marshal there. Whereupon the plaintiff identified Mr. Callahan 
as the gentleman she meant by the Marshal. She does not remember 
exactly the first time she saw Mr. Callahan, it was in the neighbor¬ 
'll , oc t le 4,4 or 2nd of March, somewhere along there, 
id when he came up to her apartment and said that he had 
orders to vacate the building. Plaintiff told him that she had 
had no notice to move, that she had never been asked to move or 
anytmng and that it was unlawful to throw a person out in the 
street in that way. That she first discovered her furniture and 
hxtures were on the street between ten and eleven o’clock A. M. on 
March 8th; that on the day she was thrown out in the street she had 
another conversation with Mr. Callahan; that witness had been 
down to The Washington Loan and Trust Company to see Mr Brad¬ 
ley, a large stout man, who was on the first floor of The Washington 
Loan and Trust Company’s building, she thinks at the 9th Street 
end; that she does not know the real estate department of The 
Washington Loan and Trust Company, and she cannot say whether 
she saw Mr. Bradley in that department because she was so excited 
It was on the first floor and on the 9th Street side, and she knows it 
was Mr. Bradley, or at least they called him Mr. Bradlev She 
told him that the Marshal had been there and said he was going to 
throw her out in the street and asked Mr. Bradley if he would not let 
her stay until she could find a place; that she had not been asked to 
move and had not had any notice whatever. That Mr. Bradlev re¬ 
plied, Mrs. Polmg, we have rented that place, the lease is drawn 
up ready to be signed and the people won’t sign the lease until we 
vacate the property”. That she replied that she had had no notice 
to move or been asked to move, and that she thought she should be 
glv f D i? , 4 e consideration with all the repairs she put on the place 
and all the money she spent; that he said, “Well, we have rented the 
place and we have got to vacate it”. She said, “Well if I am thrown 
out that wav I certainly will look into the matter further because 
there is no law upholding a person in being thrown out that wav ” 
Mr Bradley said, “Mrs Poling, Mr. White is the man who 
14 "{having H done, you have a good damage suit to sue Mr. 

. . ,,“' te ; Mr. White V h t man that is Growing you into the 

street. lhat she had no further conversation with Mr. Bradlev 
at that time, or at any other time before she was put out. That before 
she was put out of the property she did not know of any, and did not 
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tZul COp £° f any w . rit in connection with the dispossession which 
W ^fir* 0n } be Property or any part of the property. 

. W ' tn c ss . further testified, in response to a question of her counsel 

*5 p bl ®. b l le asked , '', len dl<J y° u fi rst see it”, referring to the Writ 
of Restitution, a3 follows: ‘Why, it was the evening before I was 

thrown in the street. I do not know-a gentleman came un th£ 

T TrJri ^f d 16 " ante 'v, to know if the building was occupied upstairs 
I told him yes; so he took this upstairs and put it on one of the 

third floor. He said it wls a noticefor her to 
move. I said, Why, I have not had any notice to move, only bv the 
Marshal just coming and saying he was going to throw me out’ ” 
When she returned from The Washington Loan and Trust Company 
on the morning of March 8th, she made an investigation of the com 

not£erl°f I 16 / f Urni ‘, Ur n a , nd fou J? d 11 thrown out in the street and 
noticed a lot of goods broken. There were automobiles and wagons 

and a crowd of people there. She further testified that some of her 

personal effects were lost, damaged or destroyed, enumerating them 

™ J?own/ 0 ’^testified *hat thceost of her said persona! effects 

$92<f 68° 37 ° 8 ’ 8nd that ’ ° S estlmated by her » the damage to them was 

By Mr. Key-Smith: 

hea Q ring Y of U thrcTr 1SMSi ° n ° f lhis Court in th e 

Q. “You gave certain testimony as to damages suffered bv vou 

wni y0U S i at6 M at , t * hat tlme y°« had not added the total amount.’ 
ill you kindly state now whether or not you have added the total 

and if so^jpve us the figures.” (Handing paper to witness.) A. “I 
lo ™8'/- Just g j ve the figures to the jury of the total value 

Q. Give the total cost of the furniture and the total damage 
^ e 7 “ e g7, not by ltems ’ but the total as you have added it”. A. “$!,- 

Q. Is the cost?” A. “Yes.” 

Q. ‘‘Now, what is the damage?” A. “$920.68”. 

W. And you base that valuation upon the difference in the value.” 

Mr. Peter: “Now, Mr. Key-Smith, I object. That is leading 

tha! ” 61 UP ° n What She d0CS baSe it- Do not lead her into saying 

Mr, Key-Smith: “I submit that is not leading ” 

Mr. Peter: “I submit it is leading. You are'letting her testify 
from a paper she made up herself, and it is certainly proper for h« 

whaUrmeans 8 ” ^ meaDS ’ With ° Ut hiS P uUin g into her mouth 

Key-Smith: “In order to eliminate any controversy in the 
matter, I will put the question this way. y ,n tfte 

2—3893a 
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By Mr. Key-Smith: 

., What does the second column actually represent A “Whv 
the damage that was done.” y 

Q. “By the bank putting it outside?” A. “Yes, sir.” 


By Mr. Key-Smith: 

that night"? MrS P ° Hng ' af * er y ° U Were PUt ° Ut ’ where did you s P end 

Mr. Peter: May it please Your Honor, from that time on I must 
raise an objection, an additional objection, and it is this, that the 
action is trespass, each count is trespass, and under the rules, the well 
nown rules, of pleading, trespass is a good cause of action under 
two conditions: first, where force is used; and, second, where the 

ifi ?w age IS * lmmedlat ?: N ? w > an y damage that may result 

lb that is not an immediate damage, such as there might be a 

trespass that would involve somebody for throwing furniture 

or t anv d n a f 1 ?h Sin ff, fUr ^ ltUre; but , where she raa y have sleptthat night, 
i;nr, ny w t k e . otber bl ngs—and we can only infer from her declara- 
* ™ 1 t ntended b y, these things,—is properly trespass on the 

ca^, and not tiespass ; and in each and every count of the allegation 
IS force, and the declaration sounds in trespass, and consequential 
damages are not recoverable in trespass, but in trespass on tie case. 
He has separated his counts here, so that he has a count dealing 
^ ith the furniture and then he has a count—that is $1,000—and then 

dai'ms *1 S 0 $ nnn° 00 b< T 1Se she . was brou g ht in disrepute, and then he 
claims $10,000 more because he says that she had great trouble and 

expense m getting another home. 

My contention is that in the last two counts, the gravamen is 
trespass; the damages that are alleged are only recoverable in tres- 

pass on the case and therefore I object to any evidencT direct^ 
to consequential damages. 


Jiff - Eft * : * t \* t * , <Do 1 understand you, Mr. Smith, that vou 
agree ^with me that each count of your declaration is trespass vie et 

Mr. Key-Smith: Practically so, yes. 

Mr. Peter: It can not be practically so. It either is or is not. 
Mr. Key-Smith: It alleges unlawful force in every case, yes. 


.no Ir ' 1 say if b , as no relevancy and is not recoverable, where 

she could have spent that night. ’ 

The Court: If it is preliminary, I think I will allow that. 

“ r ‘ : lat 18 a H ll is for, so I can lay a ground to a«k 

some additional questions. J e u w asK 
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Mr. Peter: I ask an exception. 

The Court: All right. 

By Mr. Key-Smith: 

Q. You can answer the question. A. I staved with my sister 
so crowded ItlTtoZdZZn^ *** A ' We "’ she was 

17 „v,? Ir ;- Peter; , Do 1 understand all of this goes in under mv 
The Court :Yes 1 d ° DOt Want to interrupt 7 

Mr. Peter: All right. 

A. (Continuing.) I think I stayed with her three nights, 
ant^the *foflowing ^^vurecf: objec *i° ns “d exceptions of the defend- 
By Mr. Key-Smith: 

I c?rta?nly y did. make **"* t0 SeCUre any other apartment? A. 

th^e™^^f S thw^fforts? OU A. a We/l U I^-^ at ^ y ° U made ’ and 
thhfL K et f r ./? nt ® r P° sing \ : 1 understand that Your Honor still 

uS^>rd^s iine ° f —-* p-s 

•haul Ste LtTcZ ,k ““ h “» “ “?>*-*. «»r. 

& “ “<■ “““W u p- 

By Mr. Key-Smith: 

s ' ,or - - »* 

L- « iss. &5 

ceiTe r 7d^^rth U a la The Washmgton Loar*and C^Com^ 

t.on, or anybody else’s, with what Mr. B. F. Saul’s office may have' 

The Court: Well, I will overrule the obietion and we will sn ahpnH 
a while and see what we can get out of it. “ anQ w e w 111 S° ahead 

imf* A>e * er: I note an exception. 

The Court: The exception may be noted. 
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18 By Mr. Key-Smith: 

1 *> 1 d » »»' k»~ h„. »» y 

^ r '.f >et ®, r; I It “ understood that my objection is two-fold; first 
as to the declaration; and, secondly, that it is hearsay anythin? 

that may have been told her in Mr. Saul’s office Y> * g 

lhe Court: Yes, sir. 

By Mr. Key-Smith: 

Q. Do not state what was told you. State what they did. A 
Well, I went to Mr. Saul and applied for this flat at 1109^7th Street 

they Mid “Jfc'poHn^Tth 6 ’ ^ Were 7 ely mUch pleased > and 
mey said Mrs. doling, I think you can get the flat.” 

back. D ° DOt g ° mt ° any conversation - A. They told me to come 

„„3' That - ‘j ® e point - A - 1 went back, and the man was very 
b e en ^n^ n >? lfferent ’ and he sa >’ 3 “ You can not get the flat; it has 

° f u ese conversations at Mr. Saul’s office, do I un- 
S bdng? 1 Y<>Ur H ° n0r hM ° r haS D0t admitted them for the 

The ?., C0 T in ’ 1 fnPPose. in this answer; and I will 
let^ stand for a while; but we do not seem to be getting anywhere 

Mr. Peter: I move to strike it out. 

Mr iSSr 1 T right * 1 Y? 11 den y y°ur motion for the present. 
Mr. re ter. I note an exception. ^ 

By Mr. Key-Smith: 

t you apply to anyone else besides Mr. Saul? A. Yes sir 

I did not count them, but I went to a great many real estate people. 

also went to private places, where I saw signs for rent. The doors 
were slammed m my face by two ladies, and they said “Why I can 
not ren t you^any room; you are the woman who was throw/out on 

19 Mr. Peter: I object- 

Mr. Ke y -Smith (interposing): I submit that is perfectly 
improper. They gave that as their reason for not renting the room 

Mr. Peter: And, as I understand, His Honor lets it in? 

Ihe Court: For the present. 

Mr. Peter : And I note an exception. 

The Court: How does this Saul transaction come in, where thev 
ffid not say anything? They said that it had been rented? Y 

• Tinfi iT th: j We are 8? in « t0 come back to the Saul matter 
in a little while and connect it up. 
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The Witness (continuing): So the doors were slammed in my 
face, and I was told that I was the woman who was thrown out on 
7th and M, and that they would not take me in the house. Of 
course it hurt my feelings, and I went from door to door; but I could 
not hnd any place. So I saw the same flat for rent on 7th Street. 

Q. Which flat? A. 1109 7th Street, still for rent. 

Q. Whose sign was on there? A. Mr. Saul’s. 

. Q- AH right. Go ahead. A. And I found out who the owner of 
this flat was. It was a Mrs. Cole, on L Street, between 6th and 7th— 
1 do not remember the number—and I went to her and told her I 
had applied for the flat, and asked her if it was rented, and she said 
it was not rented as she knew of. I told her I had applied for it, 
cu ^ 6 Sa ^ ^ e . would like to have you very much as a tenant.” 

e had seen me in the neighborhood. She dressed; went down to 
Mr. Saul s, and I waited at her home until she came back, and when 
she came back she said “Mrs. Poling, the property is in the agent’s 

lf you want [t ’ you wil1 have to rent from them.” I 
said Why don’t they rent me the place?” I said “The sign is still 
there and you say it is for rent?” She said “They tell me that there 
18 ®P 0S1 t on it, but that Policeman Jack told me you were set out 
on M Street. ’ She did not say that that was the cause of me not get- 
ting the flat. She says that they had a deposit on it, and she said 
that they heard that I was thrown out on 7th Street, Policeman Jack 
told her. * * * 

Mr. Peter: It is immaterial. It all goes in under this heading, 
on the ground that it is not recoverable in this case. Anything that 
may subsequently have transpired is not admissible; and, second, 
that it is hearsay. 

20 On cross examination, the witness testified in substance as 
follows: That she took possession of the second floor in May or 
June, 1917, and she paid Dr. Leon $40 rent for that floor until Octo¬ 
ber 31, 1917. She paid no rent to anybody for November, 1917. 
She went to the real estate department of The Washington Loan and 
Trust Company and offered to pay the rent for November but cannot 
say who she saw on that occasion. She knows it was not Mr. Brad¬ 
ley or Mr. Brady. She did not offer to pay any particular amount 
because the person she saw said he could not rent the flat separate, 
and then she offered to rent both flats from him and he said he did 
not think the defendant could rent the flats separate from the store, 
but that they would get in touch with the owner who was out of the 
city and let her know. That was the first part of November, 1917. 
From the first part of November, 1917, until the first part of March 
following she never went near The Washington Loan and Trust 
Company. That Mr. White came in the premises the latter part of 
December, 1917, and she then paid him $10 a month for the second 
floor. She paid him for one month only. The first she knew that 
a suit for the possession of the property had been brought by the 
defendant against Mr. White was a few days before she was put out 
when the Marshal came up there and told her that he was going to 
put her out. Mr, Callahan was the person she referred to as the 
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9 , Mr Callahan told her that he had orders to 

-1 \acate the entire building; that Mr. Genau (who will be 
hereafter referred to) did not at any time come to the apart¬ 
ment and ask her to vacate, that nobody but Mr. Brady ever came 
there from The Washington Loan and Trust Company y When he 
came the first time, it may have been a week or ten days before Mr. 
White rented the place, and the second time shortly thereafter Wit> 
ness stayed in said apartment during all of November and the first 
twenty-two days of December of 1917 without paying rent to anyone 
She Paid rent from December 22nd, 1917 to Januaif 22nd, 1918, to 

icn« Wh Qk’ and pwd rei i t , to anyone after the 22nd of January, 
1918 She was expecting Mr. Brady to call and collect the rent! 
[Witness further testified that among the articles which she con- 

{Zd ed for«8nn a T g t d r WaS a g iano whi f h , she had bou ght second 
hand for $300 about four or five years before 1918, and the value 

of winch she put in at $300 in estimating her damages, and she 

still has the piano. In her estimate of damages she charged $55.00 

for a coat suit, which w;as what she had paid for it about two months 

belore, and in her estimate of damages she charged $75.00 for a 

parlor set of furniture for which she had paid $85.00 from four to 

seven years before 1918, and which she is still using, and $75.00 for 

before 1918 1 ] 1 ' Whl ° h WaS what she paid for [t three or four years 

..„ G =°n?E W.Romrts, called as a wdness on behalf of the plain- 

f ,n te rv fi r 1 13 ! he Ass , istant Clerk of the Municipal Court 

?l tb S , ! tr 2?i of Columbm, and produced the following papers from 
the Clerk s Office of that Court, which papers were introduced in evi- 

den f« ; ^S?™ 0118 and complaint in a landlord and tenant case filed 
30 f tb f a - v , of January igiS, in the Municipal Court of the 
District of Columbia by The Washington Loan and Trust Company 
as plaintiff therein against Charles E. White as defendant therein 

oo i? r ‘! le P“ on of the whole of premises, No. 1200 7th St.! 
11 N. W. Washington, D. C. Said complaint alleged that White 
was a monthly tenant of The Washington Loan and Trust 
Company of said premises and that he was in default in the payment 
of rent, and asked for a judgment for the possession of said premises 
°. r .*I 16 ,* 1 .? 1 ?T a , vm cnt of said rent as provided in the agreement under 
which White was m possession thereof as such monthly tenant; Serv- 
ice of said complaint and summons by the United States Marshal for 
tne District of Columbia and return of said Marshal, as follows: 


“January 30, 1918. 

Summoned by posting a copy hereof on door of said premises the 
defendant not to be found, and no person above the age of sixteen 
years to be found in possession of, or residing on, said premise* 

MAURICE SPLAIN, 

U. S. Marshal, 

By e. a. McLaughlin, 

Deputy Marshal.” 
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o,k,ss«:iz£ ss-s a ““‘a c r 

ance of wnt of restitution on the 1st day of March 101S tn!l ’ 

&£K A'sty te 

s®wr 1 “'« 

[TZt n he°has b e WU T ^^‘TestifilnZbstanS'as^oW 

the Municipal Court and Marshal in Chief of the Municipal Court 

23 Xf m Ch8 ^ e of A® marshals for the P»t twenty yearn under 

23 the old justice of the peace system and the new s/stem’ which 

w , ''. as organized out of the old justice of the peace system 1 

V\ hen the wnt was issued on March let iq-iq ^ j ,, 

deputy to send the regular notice to all parties. Through The Wadi 6 

and Trust Company he had notice that it wlted Ses-' 

Witness was theXshort f anotl ce that it wanted possession, 
witness aas then short of deputies and he, personally went nn that 

„ b iI Z e ,„d“Lr?i?™ n ' 

94 *i,,y e * " hlte ' rle looked mto the ground floor store and saw 

24 that it was vacated. He went around to the M Street en 

be set out Z Xll U P StaU ' S and notified the tenants that they would 
rfj a out the blowing morning at ten o’clock. The tenant on the 
top floor was packing, ready to move. Mrs. Poling said she would 
not be put out because there was no notice served on her He told 

nm it TX g A g ‘° S6t her out the next morning and for’ herto get 
out, that he did not want to set her out. The next morning he it 

Mecu d te n t°he C wr f h 0 andb 6 Washin £° n Loan and Trust Company to 

cutefthe writ ’He We 5‘ t0 the P rem ^ and exe- 

tea tne writ. Me did not break any doors, or locks lip knonWl 

on the door and the door was opened by Mrs. Poling. No furniture 

of hers had been moved at that time. The peopleon the ton floor 

were moving and he helped them move. Mrs. Poling told him he 

could not put her out and he replied that he could not do anything 

more than execute the writ, and asked her why she did not move 

on\tf e th , e other people were doing. They put Mrs. Poling’s goods 

on the street and in the handling of them had practical men 8 who 

forveaT “hcw! /iT fOT him ’, the Marshal and other people 
or years. He was on the premises directing every move made bv 

his men in moving her goods out. After h e g got Ae“e Mm Poling 
things out ® 66 and Came back before he had fln ‘shed moving he? 
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By Mr. Peters: 

A T^ at eXtent Was her furniture damaged in removing it?*’ 

A. Well, there was not to my knowledge, and I am under oath 

there was not a piece of stuff handled any more that it was handled 
the same way we have always handled the stuff. * * * Th 

was none of it handled—she would not pack her stuff. We put her 

and staff and S n^t it C i r n'ta Va K “ ba f’ in tubs - We took her linen 
and staff and put it in the bureau drawers. We took the different 

parts of the bureau apart and carried the drawers down 
separate and put them in afterwards. I was there and di¬ 
recting them on the sidewalk. I had one man upstairs who 
was packing the stuff, and I watched the stuff carefully because she 
ad good stuff and she had brass beds and nice furniture, and the 
boys handled that particular, and it was the first time since I have 

uXv m Thflf ?ha i, S T Uff W8S hand * ed the w «y thi s lady expressed it 
S- ™ “ a1 ’l. can say- After we moved her things on the 

. treet our responsibility ceased and I left there. It was then up to 
the police or her to take care of them.” She had returned and was 

oMhVnlr 7 ltne ? left , “ Her things were separate from the things 
f the other tenant, so there would be no danger of a mixup While 
I was there nothing was stolen.” mixup. wnne 

On redirect examination witness testified that upon the issuance 

and h Z n ‘tb r tltUtl0n ( “ nd Pn ° r t0 executin g it he sent Mrs. Poling 
j , #tller occupants a courtesy notice to vacate, that when he 
arrned there on the morning of March 8, 1918, to execute the writ 

him?n ab ‘‘wi: n n M l0C £ r J V? r olin § openX“rand Cl 

inTJftaa Wh k Mrs ' Polm S Ieft after 1 arrived there she returned 
her fhings m!t n ” hOUr ' 1 WaS ° ne °’ cl0ck when 1 finished bringing 

, 9 I ,! A ' iI ; ES E - White, called as a witness on behalf of the plaintiff 
«*fied in substance as follows: That during the month of Decem¬ 
ber, 1917, he vas a tenant of The Washington Loan and Trust Com- 

ofX°L PrepiSeS 1 , 2 °° 7th Street ’ N - W That he took possession 
of th T e Premis^under an agreement in writing with The Washing¬ 
ton Loan and Trust Company, dated December 17, 1917. g 

By Mr. Key-Smith: 

Wita TiH a w in v, ? Papor to witness.) Is that the contract you made 
with The Washington Loan & Trust Company? A. Yes sir 

on ft rf hat I s th o e date of Mr - White? A. 1917 — 22. 

Q. December? A. December 22, 1917. 

Q. Was that for the rent of the whole premises? A. Yes 

Q. Including the upper floor? A. Yes. 

Q, Did you take possession of those premises? A I did 
<4. if or what purpose did you want them? A. Just for-_ 

Mr. Peter: I do not know that that has any value, if your Honor 
please. Let us exclude what testimony is unnecessary!^ I cannot 
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see how the purpose for which he rented can be of any service in the 
least. 

The Court: You have got a written lease? 

Mr. Peter: Yes. 

The Court: Has that been offered in evidence? 

Mr. Key-Smith: I have not offered it in evidence. 

Mr. Peter: You asked him if it was the written contract, and he 
said yes. 

Mr. Key-Smith: 1 have not offered the paper in evidence. 

, r * ^ e t er: I object to your asking the question, because the paper 
speaks for itself. ^ 1 

The Court: What is the question? 

Mr. Peter: What purpose he had in renting that, and the lease 
makes it apparent. 

The Court: I will sustain that objection. 

Mr. Key-Smith: Your Honor, it is preliminary to another ques¬ 
tion, sir, that we shall have to ask this witness, or shall want to ask 
this witness after we ask this question whether or not he had any 
understanding with The Washington Loan & Trust Company as to 
\acatmg the piemises. I presume there is going to be an objection 
to that, and I am ready to meet that objection, but I want to say that 
the purpose for which he rented this property—that he made known 
that purpose to The \\ ashington Loan & Trust Company, and that 
it v as in keeping with the fact that he might not want them very 
long, and might vacate them at the end of the first month. That is 
the object of it. 

27 Mr. Peter: My objection is that there is a written contract 
here, and that that written contract speaks for itself. 

Mr. Key-Smith: Just to anticipate him, he is going to object on 
the ground that it varies with the terms of the agreement, but, vour 
Honor, we are not suing on the agreement. 

The Court: Do you think it is necessary to your case? 

Mr. Key-Smith: Yes, sir, I do. 

The Court: I will overrule the objection and give you an ex¬ 
ception, Mr. Peter. 

Over the foregoing objection and exception of the defendant the 
witness testified that at the time of making said lease with The Wash¬ 
ington Loan and Trust Company he asked to rent the place by the 
month because he did not know whether the place would suit 

28 him or not, and said that he would take it for one month with 
the privilege of remaining if he wanted to. During the first 

month of his tenancy he talked with Mr. Brady over the telephone 
and after that he turned the keys in by sending them and, ‘‘they 
acknowledged getting the kej^s.” He does not know when he sent 
the keys to The Washington Loan and Trust Company, he would 
judge somewhere around the 15th, 16th or 17th of January, and he 
did not occupy the premises after that. He occupied the" premises 
two weeks after moving in and, after vacating, held the keys for a 
short time and then turned them in by sending them by a third 
party named Armstrong. Does not know whether or not Armstrong 

3—3893a 
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associate 6 “since ftf 86 " 4 ; Arr f trong at the time was his business 

never been m possession of the premises from the time he s £* the 

that h 1 i UP t0 1 he / r , esent t* me - It was sometime in March of 1918 
that he learned of the suit in the Municipal Court agabst him for 

faXdon one of 6 rZ 6S Was to ' d that th “ ^notice 

iacKea on one of the doors and his name was on it. 

By Mr. Key-Smith: 

“Na” , Were y ° U 6Ver S6rVed With a notice of dispossession?” A. 

answered, and I asked him about the paper and he 

Sle^t- hlte> WG had t0 tokG that ^ says%Tt t*os e e 

Q. “What people are you referring to?” 

Mr. Peter: “Ask him what he said.” 

The Witness: “He says, Tt won't cause you any trouble whatever 
You don’t have to bother about going to court. ^ J forjetIhout 

By Mr. Key-Smith: 

29 vorv'J:n n l thi u g , eke? ” A ‘ “ J told hi ra did not like it 

there and a nod® had pUt my , “l” 1 ? on the P a P er and had it up 
mere, and a good many people had seen it and I had heen 

i?o P ve°r aC and ab ° Ut ^ T d he said > ^ell^-he smoothed 

11 I d dn t any more a ^out it.” 

vacated the premised” ‘a'“N ofat'a!! C aboU ‘ your , ha f ng 
» 1 ' Am JNot at a *h There was not a word about 

the^e ,< ?i!! ri , ng the time y° u were th ® re > the one month that you were 
Q. “One month?” A. “Yes” 

m 2 Pofi^foMCStr w J”“yL, •"* m » 

Mr. Key-Smith: “I offer it in evidence.” 

Mr. Peter: “No objection.” 

By Mr. Key-Smith: 

a Z he r *l Ceipt calls f ° r * 10 00? ” A. “That is correct.” 

that' tin no *L h T e u any other cons ideration besides the payment of 
that^liOdlO that she was to perform, such as repairs to department, 

Q. “That was in full?” A. “Yes.” 
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Mrs. Cornelia \ irginia Davey, called as a witness on behalf of 
the plaintiff testified as follows: That she first met Mrs. Poling at 
1200 7th Street, N. W., when she witness, occupied the third floor. 
She was an occupant of the third floor at the time the writ of res¬ 
titution was executed on March 8, 1918. She did not receive any 
notice. The day before a notice to vacate was tacked on her door 
while she was at work. She vacated the premises on March 8, 1918. 

John D. Hawley, called as a witness on behalf of the 
30 plaintiff, testified in substance as follows: That he is 
acquainted with the plaintiff and recalls her being dis¬ 
possessed from the premises in question. “She came down to 940 
New York Avenue, where I live, and asked me to go up and stay 
with her goods and watch them until she could get them off the 
street, or do something with them, and I went up there some time in 
the evening. They were all on the sidewalk piled up, and I stayed 
there until after dark, until the last load moved. There was a pretty 
big crowd around there, and a colored man was playing on the piano.” 
To which testimony defendant by its counsel objected on the ground 
that anything that occurred after the dispossession is inadmissible 
and had no bearing on the case which objection was overruled, to 
which ruling an exception was then and there noted by the defend¬ 
ant. Prior to that time he frequently visited Mrs. Poling in the 
apartment. That he is her son-in-law. For three or four weeks, or 
something like that, probably longer, he could not say, prior to her 
dispossession, he saw for rent signs of The Washington Loan and 
Trust Company on the building. 

Fred D. Card, called as a witness on behalf of the plaintiff, testified 
in substance as follows: That he is the brother-in-law of the plaintiff. 

By Mr. Key-Smith: 

i 

Q. “Will you look at this paper and tell me what it is?” 

By Mr. Peter: “Let me see the paper. The paper speaks for itself. 
It is not necessary for him to tell what it is. In order that I not 
waive my objection, your Honor, you will recall the witness testified 
that she had been to Mr. B. F. Saul’s office, and then she eventually— 
Mr. Card rented the property for her—Mr. Card has now been put 
upon the stand and is simply put upon the stand, as I understand 
it, to identify the lease agreement with B. F. Saul and the receipts 
for rent. I want it understood that I am not waiving my objection 
to the fact of any dealings she may have had with B. F. Saul or any, 
dealings that anybody had for her with B. F. Saul after this occasion 
is not covered by the Declaration; could not be covered by the 
31 Declaration; and The Washington Loan and Trust Company 
is in no wise responsible.” 

The Court: “All right, sir.” 
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By Mr. Key-Smith • 

domicile fiifrs. Poli™ 8 “ an agreement under which I rented a 

*2d SLfryUp U ertrt?he d r iCile W? A ' The y had re ' 

Q. You rented for her? A. I rented for her. 
n • er re< l ue ffc? A. At her request. 

SomeSe" yes. SubsequeDt t0 the time ‘hat she was ejected? A. 
H-nnan 6 Tabb' and 3 agree< L b '’ tbe plaintiff and the defendant that if 

“mW't ~ 

feSKS ^ »"=»■ ,h ~ H 

The Washington Loan and Trust Company and offered to rent the 

anT^vf l n r 18 entlret £ but were informed by The Washington Loan 
Company that the upper floors were tenanted bvprevious 
subtenants of the witness White; that these witnesses Tabb and 

. B ;r n ’K r ? hed that the 7 would rent i‘ if ‘hey could get possession 

panl d^ril CT ! ' ** Washington Loan anfKZ 

•' ( f . ‘hat they sign a contract of lease for the property sub- 

nntil to fW? e ° n M tl k n ’ that * he y- however, refused to signal/lease 
until they could be given possession of the entire premises but 

32 doiteand Th^W* ft'* ? account of the rent which was 
done, and The Washington Loan and Trust Company accepted 

,, ,. ‘his deposit_with the understanding as above stated that after 

e ispo»ess ion of the plaintiff these witnesses would take possession 

llli j trr 7 UP ° n S > mg a Iease with The Washington 
tenant of the prem < S S P “ y ’ “ at ‘ 6 preSent time Tabb 13 sti11 ‘heir 

toet/fied^a^fojl^g^^j^g^ ^he daughter tof^the^ plamtif^and 
e nas not living at said premises on the 8th of March 1918 but 
was there to see her mother the evening before The aftere 

33 noon of the day before the eviction she saw Mr Genau on the 

. , s ^?“ d flo ? r °l ‘he premises. He was coming up the stairs and 

not outJT W1 ° he wanted to see - and he replied, V you MUre 

“T Jid °Wn f e ,i 0rr ° W We are goin g ‘« have you thrown out ’ 

I said, W hat do you mean’, and he said ‘We know down nt *i„ 

d Tn . 1 >. t C ;° Bn P?ny—you all do not know it but White it hav- 
talked to and I savs^We dVd ™ t °p ber 18 sick J n hed, and she can’t be 

he says, ‘if you are not out by tomorrow'morning we’ 

throw you out.’ I said ‘That is the first we have hi X “5nd 
mv mother was sick in bed.” d 1 lt ’ and 

an ?lS Company^”’ V the Kington Loan 

know down toTthe" Washington^Loan and"Trust C°' He T 1 <We 
all don’t know it, White is havingthis done.™ ° pany ’ but you 
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Mrs. Eva V. Vance, called as a witness on behalf of the plaintiff, 
testified in substance as follows: 

By Mr. Key-Smith: 

Q. “When did you first see Mrs. Poling?” A. “The morning 
that I was passing 7th and M Streets, and I saw this furniture all 
sitting out in the street, and I walked down there like anyone else 
would do.” 

Q. “Did you subsequently see Mrs. Poling?” A. “I did”. 

Q. “Where?” A. “She came to my house later and tried to get a 
room.” 

Mr. Peter: May it please your Honor, is it the understanding that 
any testimony with respect to Mrs. Poling after that time goes in 
under my objection and exception?” 

The Court: “It goes in that way if it comes in at all. I do not 
understand that this lady can say something that Mrs. Poling said 
to her.” 

Mr. Peter: It is perfectly apparent, may it please your 
34 Honor, and a great deal of testimony has already gone in of 
this type subject to my objection and exception, with a noti¬ 
fication from your Honor to me that I should move to strike it out. 
This testimony with relation to any statements made by third parties 
after the alleged dispossession—Now, there is one count of their de¬ 
claration which claims damages of that nature.” 

The Court : “I remember that.” 

Mr. Key-Smith: “Your Honor, I am going to ask her—Mrs. Pol¬ 
ing came to her house and offered to rent a room and because she 
knew of the fact that Mrs. Poling had been put out of the property, 
she refused to rent her the room. I submit that is proper, your 
Honor.” 

The Court: “I presume that comes within your objection?” 

Mr. Peter: “Yes. I don’t want to be held to a waiver in any way.” 

The Court: “I don’t understand you were waiving it.” 

Mr. Peter: “No, I haven’t waived it at all.” 

The Court: “All right.” 

Mr. Peter: “Then, it is answered subject to my objection and ex¬ 
ception?” 

The Court: “Yes.” 

By Mr. Key-Smith: 

Q. Now I will ask you the question again. After the date in 
question when you saw the furniture on the street, did you see Mrs. 
Poling subsequent thereto? A. I saw her at different times on Sev¬ 
enth Street. 

Q,. Did she come to your house? A. Yes; she came to my house. 

Q. What was the purpose of her coming to your house? A. She 
came to mv house looking for a room. 

Q. Did she ask to rent a room? A. Yes. 

Q. Did you rent her one? A. No. I told her I couldn’t rent her 
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Q. Why did you refuse her? • 

Mr. Peter: The motive of the witness-_ 

rent a'room """ why she decli ^ to 

° of "fM Pe ^ er: T 1 hat is an additional objection. The motives 
ington Loan & Trust Company 1 ^*" 16 damageS against The Wash- 

created by an act 

The Court I^hin? 18 V° n ° r t0 ultimately determine, 
value at all, is what the' lady*™* Tdon’t S g “ y evide, ? tiar y 

,ad 4 Wh £fsmE ed S t0 rC,lt \ 10 ° m i -thSdV 011 ° an ^ ^ 

heard K1Sg {tftnLETT 7" ‘fT shc 

wo “ ld otherwise have rented the room to her S ^ ° nd that she 

we can go beyond*””! wiH take*what^he^ad ^lEV d ° n 4 tIlink 
had in her mind when she did it T thinL • ^ • 1< ^’ ^° w > what she 
realm of speculationIf^vou want 77 “.«?“? too far into the 
with Mrs. Poling until she “aw" this n ° W S1 j '? c no acc l ua intance 
Poling attempted to rent a room Jw?' and ‘^thereafter Mrs. 

“s r h s‘ h s ~r, 5 * ve ““~”” ,dn ’'” l 

pis WRSS sx 

* “ •>*»> 

«.«: ™?hiT pu * * «”"> -”«■« i 

Did you'or 2 Stotntllm 22*77’• 1 wUI ask * this — 
fact you heard she h"d been put 0 u^ g thl9 r °° m Wause of tlle 
Mr. Peter: I object. 

A. I did. 

36 bert r rie£n r ou I t°Wause I 7 ^‘7 and a ™ver 

was leading He rtarted ^’ m 1 st have known he 

that 1 

“Mr. Pet£:‘‘fd^ “tr^e^uT”^ “ d an8 "' ered - If ^ 

hud no previous acquaintance wkhM^Rding” 1 H ° n ° r- ” Witness 
Thereupon the plaintiff rested her case. g ' 
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?J? e defendant then moved the Court as follows: 

.10 direct a verdict on the general ground that thp 

,1“ recovered cannot be recovered in trespass 

~’ that ,, ere was , no evidence to support damage to her m,i! 

re^emoT/tcZu'f T'™ “d tfat the dam P ag“' 

»•“* n£”’ t?¥sirs*h 

37 m^you^ gaVG me exce P tions . but notified 

The q eu^Hononlke me^Hhis^time^to specify themV” 
m 5 Petef- y ? U ? ght wait until we geUhmugh 7 

Eho iic& e ^“K?'°»Slr THra.TS.Zii 1 ’ 

i RSltetti Th f he r 18 the Vi -Se E nt 
pany, and haslen^n^ ted ^th ST 

President since 1917 and Real Estate Officer since 189^ ^^“ Vl °t 
has had charge of the real estate business of The Washington 3 T^n 

tween'nie W?r y ; tne ® identified his signature to aWbe" 

“ts,s.:'s“ar ■“ fc ""™> “»*ss 
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Seventh'rwt ^ ■ secor ?j P art premises known as 1200 

beventh Street, Northwest, in said city (the same being a business'! 

iqi 7 he , mont , h ,commencing on the 22nd day of December A D 

I n0/inn a ?1l fOr the ™ 0nthl V ^nt of One Lndred 1 twentylfive 

TiSSn^rB at 0fl5ce 0f The Washington Loan and 
1 * ad^ce; that is to say, on the 22nd day of each 

38 S h month/> Said ® S rent ln advance for the nex * en- 

„ , , .^nd the said party of the second part has agreed to take 
a " d if, 0 hereby take and hold the said premises as tenant by the 
month, at the said rent, payable as aforesaid, and agrees * 7 * * 

wu Wll L n0t su ^ et or assign the said premises * * * w ith- 

out tito written consent of the said Lessor, its Successors or Assigns 

Provided, That if the said Lessee shall fail to pay the said rent in 

formflfV 8 afore ? aid » althou g h th ere should have been no legal or 
formal demand for the same, * * * or shall sublet or fssign 

the smd premises * * * without the. written consent as afofe- 

li .v- u • n ’ and . in , elt h er of said events, this agreement 
and all things herein contained, shall cease and determine and shall 

operate as a notice to quit, the thirty days’ notice to quit being hereby 
expressly waived. And the said Lessor, its Successors and Assigns 
shall and may proceed to recover possession of said premises under 
and by virtue of a seven days’ summons as provided by law; but if 

4 £ cur J,°" th ? P 8 ^ of sald Lessee, then he shall be entitled 
to not less than thirty days’ notice to vacate the house and premises 
which notice shall be given in writing, at least thirty days before «afd 
tenancy is intended to be terminated, and the said Lessor, its Succes- 
s P rs ?!? d Assigns, shall be entitled to the same notice from the Lessee 
should he desire to vacate the aforesaid house and premises.’’ 

''I 10 Washington Loan and Trust Company witness has 

authority to accept surrender of leases, but Mr. Brady and Mr Genau 
have no authority to accept a surrender of a lease made by The Wash- 

!n®1Q1 7 ^“? aT s d T M U l t 9° mp T y - a „ nd did not have such authority 
in 1917 or 1918. Nobody in his office except himself has such au¬ 
thority nor did anyone in his office except himself have such au- 
thonty m 191/ or 1918. The only other persons during the 
period mentioned who had authority to accept a surrender of 
a lease were Mr. Edson, as President and Mr. Earner, who 
succeeded turn as President. Over the objection and exception of the 
plaintiff the witness further testified that he himself never accepted 
a surrender of the White lease and he never authorized anvone toac- 
cept a surrender thereof. That he never had any conversation with 
W2 s testified to by her, or otherwise, in his office in The 
Washington Loan and Trust Company or elsewhere. He never saw 
her in his hfe until in the courtroom during the trial of this case. 

He did not say to her, Mrs. Poling, we have rented that place, the 
lease is drawn up all ready to be signed and the people won’t sien the 
lease until we vacate the property,” nor did he say to her, “Well we 
have rented the place and we have got to vacate it-” nor did Vialov 
to her, “Mrs. Poling, Mr. White is the man that i having it done 
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You have a good damage suit to sue Mr. White. Mr. White is the 
one that is throwing you into the street;’’ nor did he tell her at any 
time anything like that. J 

On cross examination he testified in substance as follows: That it 
could not have been a fact that he ever made the statements attributed 
o him by Mrs. Poling, that he could not have said such a thing for 
he never did it in tlje thirty years experience that he had had. That: 
lie is positive that he never saw Mrs. Poling; that during November 
and December of 1917, and January, February and March of 1918, 
they did not at any time have a tall dark haired gentleman with his 
han- mixed with gray employed in the Real Estate Department of 
lhe Washington Loan and Trust Company. 


Frederick J. Genau, called as a witness on behalf of defendant 
testified m substance as follows: That he has been employed in the 
real estate department of The Washington Loan and Trust Company 
tor almost six years. To the best of his knowledge in the latter part 
of February, 1918, he should say about the 25th, he wentup 
40 to the premises, 1200 7th Street, and knocked at-the door and 
ound Mrs. Poling in the dining-room. Her daughter was in 
the room with her. He knocked on the door and opened it. He 
told her that the defendant would have to have possession of the 
premises. She told him she had been trying to find a place and' 
would get out just as soon as she found a place. He then came back 
to his office and made a report of what had occurred. That it was 
not up to him to give her time or anything else. About ten days 
after that he went up there again and found Mrs. Poling in the front 
room. He told her that The Washington Loan and Trust Company 
had obtained judgment for possession against White and that they 
were going to issue the writ of restitution. That was all the conver¬ 
sation he had with her. He thinks she repeated the same words as 
before, that she would try to find a place just as soon as possible 
On cross examination he testified in substance as follows- That he 
never gave her a written notice to vacate. That he cannot say 
whether anybody else in The Washington Loan and Trust Company 
ever did or did not give her such a notice; that he went up to see her 
because he was sent up from the office, upon instructions from Mr 
Br f d /'; vho was his boss, and who told him to go up there and fin<L 
out if Mrs. Poling was in the premises and to find out who was in the 
premises When he went up there he rapped on the door and does 
not recall whether Mrs. Poling or her daughter opened it. That he 
went there upon the second occasion through directions from his 
01fltlce - Th at he would say his first visit there was between the 20th 
and 25th of February, and his second one about ten days thereafter. 

Edward L Brady, called as a witness on behalf of the defendant 
testified in substance as follows: That he is a clerk in the Real Estate 
Department of The Washington Loan and Trust Company and has 
been such since 1909, that he had no conversation with the plaintiff 

4—3893a 
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whatever in December of 1917. That he had a conversation 

41 with her in the early part of November, 1917. Shortly after 
the lease to the former tenant expired on October 31,1917, he 

went there to inspect the premises and found Mrs. Poling living on 
the second floor. He thinks there was another party living on the 
top floor. He went through the store and then went around on the 
M Street side and rang the bell. He was admitted by the party 
living on the top (3rd) floor. That was the first time he knew that 
anybody was in the premises. He went up to the second floor and 
found Mrs. Poling and told her that she would have to get out. He 
thinks she said she would like to stay there. He told her he was 
very sorry but she would have to move. Nothing else occurred. She 
did not say to him, “I can pay you the rent from the time it expires 
on up.” And he did not say that he “could not accept the rent but 
it sounded pretty good.” He did not say he would go down to the 
office and have a talk with them, nor did he tell her that if she had 
to move he would let her know in two or three days. That he never 
at any other time made any visit to her or had any conversation with 
her after that. He made but the one visit. That White returned 
the keys to the store by a man named Armstrong. They were 
brought to the office of The Washington Loan and Trust Company. 
Witness further testified over the objection and exception of plaintiff 
that when Armstrong brought the keys, he, witness, told Armstrong 
that The Washington Loan and Trust Company would not accept 
possession, that the place was rented on a monthly basis and either 
party was supposed to give the other thirty days’ notice of their in¬ 
tention to vacate. Armstrong’s only reply was that he was sent 
there with the keys. That White never made known to him or to 
The Washington Loan and Trust Company, during the first month 
of his tenancy that he, White, would not want the premises after 
the end of said first month. That White did not talk to him 

42 over the phone and he did not acknowledge getting the keys. 
Witness further testified that he had no authority to accept 

a surrender of the lease from The Washington Loan and Trust Com¬ 
pany to White and he did not accept a surrender of it. 

On cross examination he testified in substance as follows: That 
his first acquaintance with Mrs. Poling was upon the occasion of 
the visit he made to 1200 7th Street in the early part of November, 
1917, when he told her she would have to vacate. That he knew 
that Mrs. Poling was there when the property was rented to White. 
He happened to go to the premises in the early part of November 
because it was his duty to go. If a house is vacated, it is his duty 
to go to see what condition it is left in. He went there on behalf 
of The Washington Loan and Trust Company. The Washington 
Loan and Trust Company received one month’s rent from White, 
$125. He thinks it was a few days before the expiration of the first 
month of White’s tenancy when White sent the keys back. He does 
not think a bill for rent was sent to White after that. He thinks 
The Washington Loan and Trust Company posted the place with 
“For Rent” signs after that. The property was not rented from then 
until sometime in July following. Signing a receipt for possession 
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from the Marshal was within his authority but accepting a sur- 
lender was not, because in the latter instance a tenant wants to turn 
o\er property before the expiration of the term, and he has no 

rl h ° nty i t0 tf ept j- ‘ at P ossesslon > but in the former instance after 
< 1 . party has been dispossessed by the Marshal he has authority to 
accept possession. y 10 

Matthew Marshall, called as a witness on behalf of the de- 

rMtetf 1 ’ C ' St ! ed a !u j ubst “ n , c , e as follows: That he accompanied Mr. 
Callahan on the 8th day of March, 1918 to premises 1200 7th Street, 

V "•> and Mr. Callahan dispossessed Mrs. Poling. That Mr 
Callahan did not break the door in, that Mr. Callahan went 
4,5 upstairs and rapped on the door and the door was opened 
.. y sora , e u n 1 e ; Mr. Callahan then turned to witness and the 

j, 1 . met* M~ an p r d them - t0 COme V P ,’ and 88 he - Alness, got there 

be^/nld 1 ?' ^ lng e i° m !i ng ° J Ut 0f , her a P artlne nt. Mr. Callahan 
then told us to go ahead and pack the stuff up, to put it out. 

He said to be careful and not break anything and to put everv- 

iW S H? Ut Saf i? ; Tha l lle agisted in moving the things out and 
that the packing and moving was done carefully, nothing was 
broken and nothing was stolen. Mrs. Poling left when they got 
there, saying she was going to The Washington Loan and Trust 
Company and returned shortly afterwards. She got back about 
eleven o clock and it was about two o’clock when they left. Mrs 
l oliiig was there during the time while they were moving her things. 
Witness could have seen Mr. Callahan if he had broken the lock 

or broken the door, or broken in in any way, and Mr. Callahan did 
not do so. 

On cross examination, he testified in substance as follows- That 
he was standing there when the door was opened and he knows 
it was not locked. He is positive that no locks were broken. Mr 
Callahan gained admission to Mrs. Poling’s apartment by rapping 
on the door and someone opened the door. He stood there and talked 
to whoever it was that opened the door and said what his business 

. ^aNEST Davis, called as a witness on behalf of the defendant 
testified in substance as follows: That he assisted Mr. Callahan in 
moving the plaintiff s piano out of the premises; that he saw a lady 

which he thought was Mrs. Poling, that nothing was stolen; and 
that nothing was broken. ’ . 

Benjamin F. Branson, called as a witness on behalf of the de¬ 
fendant, testified m substance as follows: That he assisted in mov- 
ing the plaintiff s piano from the premises in question on the 8th 
day of March, 1918, under Mr. Callahan. That the piano was 
covered, was carefully handled, and was not broken 
44 In rebuttal, the plaintiff testified in her own behalf in 
substance as follows: That when she left her apartment that 
morning to go to The Washington Loan and Trust Company, she 
locked her doors and came down stairs and locked the front door 
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she got up in the mornW o MaSh that when 

of her apartment and theater door of her apartment andTh -? 0rS 

a* i ssrffjas a * 3 KK£ro 

tk« tak. She on, lS“,K ^E„Tb,Sr‘ §£“^6 
mno»n«d he?S,°ci«d br ° l “ ” " 01 ' Th « P 1 ™™ *l>« 
Thereupon the following occurred: 

Mr 6 Peter- : “On/vrt?, ! n T ythiDg fu ^ ther > gentlemen?” 
separately, and forC reaso jS befom ” ° D eaCh °° Unt 

r 

45 the premise and upon the additional specific ^und that 

«m^.tT Vered .' n i respass vi e< ™i that there was no evfdence to 

S‘ d and a t g hauEfd r r tati0n ’ ° F mental an « uish omZousVf. 

been^ed; and because the damages are not direct but afeTonse- 
would like specific^ference toTucli plrt^Hhe'^t^^ y ° Ur H ?" or 

c I eSs1ontouih” U SimPly *** ° VeF ’ ° r whetherS ^ thoL £ 
c Jnte£°st^en M o r utr y ' Slni ‘ h ’ Why Sh ° Uldn,t the second a « d third 
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and 1 leaveThe ZtZnnU^thefu^’ ** ^ third C0Unt8 > 

km ^«gH5si 

; r 4pM^,0s£ihSz 

striking out of the various elements of evidence. ’ t0 the 

4 ' The Plaintiff submitted the following prayers- 

filfng ^ r agr s t a hL^ 

amounted* to ’ *n^aeoeptance° of°^ smrender^f 8 the° tenuncy^^ 
ended the relation of landlord and tenant^d the pr^eed^ in 

ne\ es to to a fair and reasonable amount to compensate her for 
and all damage which she may have sustained and proven bv reason 
of being disposessed thereunder. That such acquCence coZr 
rente or consent on the part of the defendant may be implied from 

premiL a both° a n t d t U h C ‘ 1“ to the "*>« White Sng th" 

fiJaSr^rt 1 - 8 ! 1 the facts and ei~“ 

e case in arriving at their decision as to whether the defend™* 
prior to instituting the suit against White in the Municipal Court 
had acquiesced, concurred or consented to White surrender™? bis 

ena -f;r d ^° rI , ned ^ K 1 intention of releasing him as their tenant 
, l f lle acceptance of the keys of the premises from him without 
}?f demands upon him for subsequently accruing rent 

d the defendant s reentry upon the premises and placarding them 
or rerenta and its accepting a deposit from another on accounf of the 

48 l h d ® r , an .agreement to rent are prima facie evidence of 
48 such an intention to terminate the tenancy and sufficient to 

. .., a verdict for the plaintiff unless rebutted brevidence 

justifying the belief that such acts were consistent with m intention 
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on the part of the defendant not to accept a surrender of the tenancy. 

Denied. Exception. 

2. The jury is instructed that if they find for the plaintiff their 
verdict can be upon either the first, second or third count of the 
declaration or upon all three of said counts, but recovery can not 
exceed upon any one count the amount claimed in such count, and 
if they find for the plaintiff upon the first count alone her damages 
can not exceed the damages to her furniture and effects. That if 
they find for the plaintiff upon the second count and find that the 
defendant acted with wanton disregard of her rights in dispossessing 
her, they may in addition to what they consider damages sufficient 
to compensate her for the injury, award exemplary or vindictive 
damages by way of punishment of the defendant for its wanton dis¬ 
regard of her rights and feelings and if they also find for the plaintiff 
upon the third count of her declaration they may award what in 
their opinion is a reasonable amount to compensate the plaintiff for 
the trouble and expense in and about securing another place of abode 
for herself and family, as claimed. 

Denied. Exception. 

3. The jury is instructed that if they find that the witness White, 
the defendant in the case in the Municipal Court, could have been 

found with reasonable diligence and personally served with 
49 the summons in that case, that tacking a notice thereof upon 
the premises was not sufficient of lawful service upon him 
and the plaintiff in that case, the defendant in this, could acquire no 
right to the possession of the premises by such service, and the plain¬ 
tiff herein is entitled to recover. 

Denied. Exception. 

all of which prayers were denied by the Court and to which ruling 
the plaintiff by her counsel then and there excepted. 

Thereupon the Court charged the jury as follows: 

“Gentlemen, you may take the declaration. You can read that 
when you go to the jury room. 

“Whatever other issue may or might have been raised in this case, 
under the present issue the only thing that I can leave to you gentle¬ 
men is whether or not the plaintiff has made out her case under tho 
first count of the declaration. You are entitled, always, to take the 
declaration and read it in your room. In this case, the second and 
third counts that I have eliminated are attached to the first one, so 
that you will only pay attention to the first count. In that, Mrs. 
Poling claims that some of her property was damaged, and some 
of it lost, in the course of the eviction. There is a preliminary ques¬ 
tion to be determined under that count, which is probably controlling 
of the case. That is, whether or not White was the tenant of The 
Washington Loan and Trust Company at the time the eviction took 
place. 

“Mrs. Poling testified that she went in there originally as a sub¬ 
tenant of a man named Dr. Leon, and that she paid the rent from 
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sn ^ e ‘i me she went int0 a certain time and then he told her 
ou ‘ hat he was going to leave there, and she would have to make 
arrangements with the owners or agents of the property; 
that she thereafter attempted to rent from the Trust Company^ and 
they declined to rent to her. J ’ 

they did rent the whole place to a man named 
White, and she made her arrangements with Mr. White, rented 
trom him, and paid him the rent. She thereby became White’s 
tenant, and was a sub-tenant of the Trust Company. The question 
is whether or not that relation existed at the time this eviction took 
place. 1 hat is a question that you have to find from the various 
items of evidence as they have been given to you here. Of course 
there was a written agreement for a month’s tenancy, and it carried 
with it the right of either side, on thirty days’ notice to the other 
side, to terminate. Mr. White and the Trust Company could have 
sat down the day after that and made some other agreement. He 
could have surrendered his rights under the lease, and the Trust 
Company could have received the surrender, terminating his rights 
and obligations under the lease. If they had done that in writing 
and we had it here, we would not have this question. 

The contention is that they did the equivalent of that, by certain 
acts. First, by White s sending these keys there by a man named 
Armstrong, as I recall it. There seems to be no question that those 
keys were left physically by Armstrong with Mr. Brady, Thereafter 
the Trust Company undertook to rent the place, and put its sign out. 
n said he had a telephone conversation with Mr. 

ol Brady, or somebody else in the Real Estate Department of the 
. Trust Company in connection with the suit that was brought 
against him. There were many other items of testimony that you re¬ 
call and I forget, that throw light on whether or not the Trust Com¬ 
pany accepted the surrender of the lease. Apparently the only keys 
that passed were the keys of the store, because Mrs. Poling testified 
that either before that, or afterwards, she had certain keys made for 
the front door, and for her other door. So that all the keys were not 
surrendered by White, The store keys seem to have been. 

“Now if the Trust Company did not accept the surrender of that 
lease, as the plaintiff contends, then White was their tenant. Mrs 
Poling was White's tenant, and the proceeding by the Trust Com¬ 
pany against its tenant White, terminated whatever rights Mrs 
Poling, as White's sub-tenant, had there. In that view of the case 
the only right she could have to recover here would be if the persons 
who went there to cause that eviction deliberated and wantonly and 
for the purpose of inflicting injury upon her, had torn up her stuff or 
had assaulted her, because there are various ways in which a lawful 
writ may be unlawfully executed, so that a person gets a right of 
action. But the plaintiff does not contend that here. 

“So that, if you find from all the evidence that the Trust Company 
did not accept the surrender of that lease, then it was within its 
rights in evicting White, and White's sub-tenant, Mrs. Poling and 
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52 thf'TW 11 ^ nght ’ ’ f r he u as any > is against White, and not 
, ^ . ompany. In that view of the case, your verdict 

should be for the defendant. ’ y 

„„„ If ; *u n i the °< th ?, r hand > y° u find that the Trust Companv did 
th ?i keyS *? j he , store > as a token of the surrender of the whole 
place, and accepted the surrender of the lease, then they were not 

ag g ain s rWhite 8 Whlte ’ ^ Carrying Mre ' Poli W out u/deT a writ 

At 0 " that, on the case as presented here bv these nleadirxra 
and this testimony Mrs. Poling would be entitled to a verdict and 
her damages would be the injury or loss of her property. 

^ow the burden of proof, is on the plaintiff here, as it is in most 
cases. That simply means that the plaintiff must satisfy you eentle- 
men by a preponderance of the evidence that the issue should be de- 

v<m value 1 it. faV ° r ' * meanS the greater We ‘ ght ° f the ev >dence, as 

Having determined where the weight of the evidence lies von 

the Jil T Sl r dCr / n* interes * that the Parses have in the outcome of 
the smt, their intelligence, their power of observation, and their op- 

and statina h^Th? d the ,! r p0Wers of ^collecting 
Poling 8 ’ Th den ° f proof > ln that sense, is upon Mr£ 

tiretennon^p’ in d i ealmg w ‘, th * his c ,f e ’ you have to deal with it en- 
- pon the evidence, and not at all upon sympathy for the woman 

„ or prejudice for the corporation, or vice versa. They are all 
06 alike m this room. ' 

„ r , ‘‘Has either side any suggestions to make?” 
articles^ 6ter: ° n y ^ 40 the measure of damage, the value of the 

^■ e / C t °i Urt: “ 0f L course ’ if you find that Mrs. Poling should have a 
verdict, then you have to determine how much. That is to be de¬ 
worth at th P t Ct *° t any a , rti . cle that was lost > hy how much it was 
''°* a ‘ the time it was lost, not at the time it was bought, and in 

after it a ^ y arheje that was damaged, how much less it was worth 
8 as damaged than it was worth before it was damaged. 

e gentlemen seem to think that the paper writing which they 
have consented that you may take, may help you. I hope it mav 

tten Ve Thl[T j know that ?* wil >- is the declara- 

t °n The -econd and third counts are just as if they were not there 

nlvir and n* 6 first k c ^ nt » which is left, is not evidence. Mrs. Poling 
ever saw it, probably, and it is the lawyer’s picture of what he 
hopes to prove. It is not sworn to by anybody, and there is no op- 

thel U b™ ° r cross - ex ami nation on it. It is'a statement of what 

it a^d Kt Tf°you want" to ” ° Ur P™** 06 J ’° U ^ entitled to ,ake 

TLn r» ete L : cou F se > t i e Defendant renews its exceptions.’’ 

The Court: Yes sir. Everybody has an exception.” 

• he testimony of the plaintiff and the witness Callahan enclosed 
in brackets thus [] is inserted herein at the request of the defendant 
and over the objection of the plaintiff; and the defendant obSto 
the setting forth herein in question and answer form portions of 
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the testimony of the plaintiff and of the witnesses White, Card, and 

' ance > on the ground that the same should be inserted in narrative 
form. 

o4 Be it remembered that each of the separate and several ex- 
* 1 ce Ptwns taken by counsel as hereinbefore set forth, was so 
taken by counsel then and there before the jury retired, and each 
1 ® xce P tlo ns was then and there separately and severally entered 

T", he , T 11 ”" 4 ®® of th ® Justice presiding at the trial, and counsel 
for the plaintiff then and there prayed the Court and now prays the 
Court to sign and seal this Bill of Exceptions in which are accurately 
set forth said exceptions and the substance of all of the evidence given 
at the trial, and at the request of said counsel the same is accordingly 
simed and sealed and made a part of the record in this cause this 
17th day of August, A. D. 1922. 

WILLIAM HITZ, 

Justice. 
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